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<. mn . Th . 0mrnon law doctrine of caveat 
ZT- kn D Wn more commonlv as "Let 
the Buyer Beware." was recently rer 

CourTV 5 V ' able by the Ohio Su P r eme 

Court. In a recent decision in the case 

amTZ r 7 ' 35 0hio s ‘- 3d *‘6 

(1 988). the Court forcefully resurrected 

the caveat emptor doctrine. 

In the Layman case, prospective 

purchasers previewed a home with an 

nnh n 7 eP ? Sentlng lhe seller and were 
indered in their inspection In the 

home - outside die pres- 
ence of the agent, they saw steel I 

U p a ",' S p that were be ' n 8 utilized to shore 

bowed Th P e P ° n 3 WaU wh ich ^d 
owed. The purchasers did ask rh* 

masters- but qUeS h tions r «8arding other 
atters but sought no information about 

he c 0ndltlon obsenred w - onab ™t 

Thl ! defec ‘ m basement 

*»• u» 

a seUer'nrh 605 ' 0 "' the Court found that 

purchasers case ’ wh en the 

the conditions they obse'S ZVwere 

ted them no recourse against the seUer 

Z lT nt wh0 rem ained silent even 
‘hough the purchasers suffered great im 

l the VaJue °f ‘he property be- 

*» . prob,em Which 

Th t lMyman decision constitutes a 
retrenchment in the trend of gradual 
-ros,o n of the caveat emptor doctrine 

-onT° Urt 'mplied in Layman that if a 
-ondition , s plainly y^bfe (Q purch a 

■■ t C ? leat em P lor doctrine will be in- 
oked notwithstanding the peculiar abili- 
•X of any particular purchaser to recog- 
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cent inn eCtS ^ evaiua 'e them. One ex- 

respect nT'^ by the Coun ' 
espect to the presence of observable 

elects, is that sellers or their agents will 

continue to be held accountable for jj 

commission of fraud with respect to such 

cise h a S ‘ nCet ,e aRent in 'he Layman 

naa been committed. 

, mn I he I e is . n ° ap P |icat| on of the caveat 
dScts The nne W ! th rCSpeCt t0 laten ‘ 

maS r | 0r hiS 3Rem must dis: 

the selv ™ blent defect - of w hich 
iI™,TT are ' 10 a Purchaser. A la- 

nh def M 1 IS 0ne deflned as not readily 
observable or discoverable by a Z 

chaser upon a reasonable inspection A 
material defect is one likely to affecnhe 

ing a U hout areaSOnab,epersoninb uy- 

be Jnnn!?T ^ m,e c °ntinues to 
actemr, ? n0t 0n,y 10 Physical char- 
inSkmri Pr ° Perty - SUCh 35 termite 

bui ,n h’ r maR<f ° f lealty bas ements. 
out to deficienaes having no physical 

infestation but which impair or 2 
impair, the value of the property, such 
as assessments or easements. 

b, " ce 3 disclosure of a latent defect 
s a duty imposed by law. the represen. 
ative agent of the seller is required to 
, ‘2 “ despue the negative impact 
' m, 8ht have on the marketing of the 

SE' l /V' fcr ”“■■<» KmI 

ceaiment of a latent defect from a buyer 
resen,ano S n d t0m the ^ 

duty CState agenls have an ethical 

cemin* a am a " pertinent fa cts con- 
g a property and must do so with 
diligence and care. (Article 5.3. Ohio 
Canons of Ethics of the Real Estate In 

National Association of Realtors.) It is 



tv himLlf 8 u ,nSpect ‘he Proper- 

telhW 5 S ° that there can be an in- 
telligent discussion with the seller about 

eatures and deficiencies. Circum- 

silt wh S h m3 f reqU,Ve that an a 8em con- 
sult with extraneous sources of informa- 

IVraeP 7^ t0 resolve some issues. 

1 1 radenburg y. Ohio Real Estate Com - 

r9^t 4 f^ NE - 2ds73 ' F ^c: 

I Ltinh S d,aci P |ina O’ action against 

g agent upheld for failure to aseer 
tarn correct school distnct in which prop-' 
en> being sold was located even upon 
eing requested to re-check the infor- 
mation previously fumished.J 

,f . ‘here is a situation where the 
tmem m7 ° eS " 0t have current per 

tment , n | 0 ,°n abou( (f)e P 

cuoL , WhC : e the seUer has not oc 
bv a | d ' n° r T e pr °P ert y is being listed 

the arfn , y desigTlated representative of 

hoove rh ° Wner ° r occu P an C it may be 
?. a gent to suggest a Drofps 

sional inspection be undertaken solely on 
the seller s initiative and expense 

a nrnn»7 ,n,n8 33 much *™ w| edge about 

to fumil h 3S S° SSib,e enab,es ‘he agent 
to fulfill his duty to intelligently and 

quiry. k must be recopni 7 #»H 

not all available informat on n e ed be 

broad Z i, ° lhC P urchas er is not as 

e«stedi a t r n r CIPaJ ' agentre,a ‘ ,onsh| P 
TseJ.r 'r ^ 0Urt States " 

reve^Sl ,hii r h y 'l™ obU 8 a ted to 
e eaJ ail that he or she knows. A duty 

fajs upon the purchaser to make inquiry 
and examination." ^ ^ 

in the case of Klott v. Associates 

,p a ^ ‘ Ohio App. 2d 188 

(Franklin Co CA lQ7ai .u A- 00 

*w rf no 

thatch 3gent S n ° ndlsdosure of the fact 

ll er rZT ^, PUrCh3Sed received its 

ater from a well, not a municipal water 

not ^ good that 7 eWeUeqU ' pment was 
not m good working order. This Coun 

continued on pagt 22 
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• reasoned that it had not been the duty 
of the agent to bring to the attention of 
the purchasers the water suppiv source 
and condition of the weU equipment. The 
Court based its decision on the fact the 
defect was not purposely hidden, was 
readily discoverable upon inspection of 
the property, and the source of the 
water supply on the land was not a 
dangerous peril posing imminent harm 
to «.he purchasers. In previewing the 
property with the agent, the purchasers 
had asked no questions about the water 
supply upon being given opportunity to 
fully inspect the premises. 

The dichotomy proposed in A7 ott, 
that there should be a difference in the 
treatment of latent defects which con- 
stitute dangerous perils and those which 
do not. is perhaps a vestigial one. Other 
Court decisions since Klott have failed 
to recognize or attach significance to 
such factors . 

In fact, a seller’s dutv of disclosure 
may now attach to conditions separate 
and unrelated to any physical condition 
of the property, such as deficiencies af- 
fecting the value or relating to the use 



of it. For example, in the case of Mitch- 
ell v. Slocum, 7 Ohio Misc. 2d 33 (Akron 
M.C. 1981). the Court found that the 
seiler was liable to the purchaser, under 
the doctrine of constructive fraud, be- 
cause the seiler did not inform the pur- 
chaser that an assessment known to the 
seller was going to be imposed against 
the property for the City’s actions in 
coming onto the premises to fill in a 
dangerous vault in the basement of the 
home. 

In the case of Miles v. AkStvegin 
58 Ohio St. 2d 97 (1979). a real estate 
agent made a representation to a pro- 
spective purchaser that the residence 
being considered for purchase was a 
'good solid” structure. Just before the 
closing of the transaction, the agent 
learned there was termite infestation in 
the home which needed treatment. After 
this eleventh hour discover)’, the agent 
failed to contact the purchaser to dis- 
close the information. The Court found 
that the agent erred in not informing the 
purchasers of the defect before the sale 
was completed, particularly in view of 
the fact he had made a prior statement 
to them that he knew was no longer 



valid. As it turned out. there was fur- 
ther discover)* by the purchasers, well 
past the time of sale, that there was 
significant structural damage as a result 
of the termites. 

As reiterated in Layman . the pur- 
chaser has his own independent duty to 
inspect a property considered for pur- 
chase. This duty is terminated, how- 
ever . if he or she makes inquiry regard- 
ing particular conditions. Even absent 
deceit or an intent to mislead, a pur- 
chaser has recourse if the information 
provided was erroneous. [DiPippo v 
Meyer, 263 N.E. 2d 907 (Hamilton Co.* 
C.A. 1970) Condition of electrical and 
plumbing misrepresented; Foust v. Val- 
leybrook Realty Co., 4 Ohio App. 3d 164 
(Wood Co. C.A. 1981).] 

The purchaser is entitled to rely on 
the information furnished by a seller or 
his agent. He is not required to indepen- 
dently seek verification. [Niehaus v. 
Haven Park West, Inc., 2 Ohio App. 3d 
24 (Hamilton Co. C.A. 1981) Agent fur- 
nished false information of zoning clas- 
silication applicable to premises. Correct 

continued on page 30 




_Mti»ixxis & Assot'i vrr.s 

180 E Columbus & 5701 N. H,gh St., Worthington 



• Lower Races 

• Expedient service and delivery 

• Depositions transcribed on location 

• In-house full computerized service 

• Our name stands for quality 



22 



nuin i * 




XuVSWU.. •• WKWMWi3Hi-.il. 



,-. V.J . ’. ww 



..: - -t- • r ., L:'V4.':^rv>c»r cktCow^.h/..^ -sti^-cska . «:sr.;acs Taw ?< M w; s tf 



DVYER BEWARE. 

ro-ttnurd jro Ri pnqr 22 
* 

zoning affecting site obtainable from 
public records, but this fact not deter- 
minative of whether agent should be ac- 
countable for furnishing erroneous infor- 
mation.) There is a somewhat variant 
result in the case of Traverse v. Long, 
165 Ohio St. 244 (1956). In Traverse, 
the purchaser noticed some filled-in 
ground and slag holes in the driveway to 
the garage on the property he was in- 
tending to purchase. The purchaser 
made an inquiry to the agent about this 
specific situation. The agent advised the 
purchaser to walk around the area and 
inspect it. and his overall conduct prob- 
ably communicated an impression that 
the problem was not significant. As it 
turned out, the subsurface support of the 
driveway area, composed of cribbing 
made up of deteriorating railroad ties and 
slag, was in great need of repair. The 
Court held, that since the purchaser 
viewed the problem firsthand, he should 
be estopped from proclaiming after com- 
pletion of the sale that he had relied on 
the misrepresentations of the agent. 



since the actions of the agent were not 
fraudulent. 

There are some cases which indi- 
cate that a purchaser has actionable 
recourse for positive statements about 
property conditions which turn out to be 
erroneous, if the maker of the represen- 
tations was reckless in his conduct. [Vra- 
denburg, supra: Sanfillippo v. Rarden, 
24 Ohio App. 3d 164 (Hamilton Co. 
1985).) An unqualified assertion of what 
one does not know to be true may be 
found to be equivalent to. and as un- 
justifiable as. the assertion of a false- 
hood. If a seller or agent is uncertain of 
the information he is disclosing, he or 
she should make sure that the state- 
ments are qualified in that respect. 

In the case of Fulton v. Aszman, 4 
Ohio App. 3d 64 (Warren Co. C.A. 
1982). an agent's misrepresentation of 
the location of the boundary line of prop- 
erty being purchased resulted in the 
Court’s invalidation of the sale since the 
location of the land was a known concern 
of the purchasers even though the pur- 
chasers could have ascertained the true 



location of the boundaries of the proper- 
ty from the deed and mortgage. 

Perhaps the Fulton case leaves 
open for future consideration and dispo- 
sition. the issue of whether the seller or 
his agent has an absolute duty of disclo- 
sure when there is an awareness that 
the purchaser is particularly concerned 
about a particular subject concerning a 
property being sold. 

No better advice can be given to all 
of the participants in a real estate trans- 
action than to know their rights and re- 
sponsibilities before entering into a sales 
contract. . 



Frank A. Cellura is an adminis~ 
trative hearing officer for the Ohio 
Division of Real Estate . lie is li- 
censed to practice in both Ohio and 
Florida. 
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